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THE  STATE BAR OF CALIFO RNIA

COMMISSION FOR THE REVISION OF

THE RULES OF PROFESSIONAL CONDUCT

MEETING SUMMARY - OPEN SESSION

Friday, September 5, 2003
(9:30 am - 4:55 pm)

Anaheim Hilton
777 Convention Way
Anaheim, CA  92802

(714) 750-4321

MEMBERS PRESENT: Harry Sondheim (Chair); Linda Foy; Ed George; Stanley Lamport; Raul

Martinez; Kurt Melchior; Ellen Peck;  Hon. Ignazio Ruvolo; Jerry Sapiro; Mark Tuft; Paul Vapnek

and Tony Voogd.

MEMBERS  NOT PRESE NT: Karen Betzner; and JoElla Julien.

ALSO PRESENT:  David Boyd (Sacramento County Bar Liaison); Carole Buckner; Hon. Samuel

Buffo rd (Los Angeles County Bar Liaison); Randall Difuntorum (State Bar staff); Diane Karpman

(Beverly Hills Bar Associa tion Lia ison); Lauren  McC urdy (S tate Bar sta ff); Marie Mo ffat (S tate

Bar General Counsel); Kevin Mohr (Commission Consultant); Gerald Phillips; Dana Rice; Toby

Roth child  (Acce ss to Ju stice Comm ission L iaison); Ira S piro (State Bar ADR Committee

Liaison ); and M ary Yen (S tate Ba r staff).

I. APPRO VAL OF OPEN SESSION ACTION SUMMARY FROM JULY 11, 2003

MEETING

The open session summary was approved.

II. REM ARKS OF  CHAIR

A. Chair’s R eport

The Chair requeste d the member’s cooperation in providing staff with home

phon e num bers fo r the con fidential ve rsion of  the Co mmission’s ro ster.

The Chair thanked those members who exchanged e-mails following distribution

of the agenda, indicating that those members would be permitted to speak twice

on any issue but that m emb ers who d id not s end  an e -mail w ould b e give n on ly

one  opportun ity.
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B. Staff’s Rep ort

Mr. Difuntorum reported on the following: (1) the 8/13/03 letter to the SEC from

the Corporations Committee of the Business Law Section of the State Bar of

Califo rnia (“Corp. Comm.”); (2) the Corp. Comm. request fo r support sent to

COPRAC, the Los Angeles County Bar Association, the Beverly Hills Bar

Associatio n, and the Bar Association of San Francisco; (3) the status of AB 1101

(Steinberg); and (4) the  status o f AB 664 (Co rrea).

III. MATTERS FOR ACTION

A. Consideration of Rule 1-400.  Advertising and Solicitation

Mr. George presented his August 22, 2003 e-mail message and memorandum

identif ying poss ible issues to  address b y ame ndm ents to  the cu rrent ru le

language.  Mr. George also com mende d Mr. Mohr on the  informative

“Comparison Chart of Selected States’ Advertising Rules” that was distributed as

part of the agenda materials.  Among the points raised during the discussion of

Mr. George’s memorandum were the following:

(1) The  history o f RPC 1-4 00 demo nstra tes that it  has evolved to address

particular adve rtising issues arising in California and this signals some degree of

caution in cons idering a  com plete abandonm ent o f the ru le in favor of  the ABA’s

comparable rules.

(2) The Commission should not change the rule without first articulating a

persuasive reason for the change.

(3) One  reason for change is that th e inhe rent s tructu re of th e rule  is difficu lt to

understand upon a first reading.  The overlapping definitions of “communication”

and “solicitation” found in the rule must be mastered  in order to fu lly appre ciate

that various prohibitions contained in the rule, in som e insta nces , app ly to both

conc epts  and, in other instances, a pply only to o ne o r the o ther.  T he basic

standard set by the rule is tha t mos t “solicita tions” a re banned wh ile

“communications” are permitted subject to regulations.  This is not obvious to an

ordinary practicing  lawyer d ue to  the stru cture  of the  rule. 

(4) A sta rting point in considering a reorganization is to rewrite the rule as two

sepa rate rules tha t address: (1) communications; and (2) solicitations.

Alternatively, the rule cou ld be rewo rked as th ree rules with a  separate  rule for

“adve rtising.”   A separate ru le approach is co nsiste nt with th e approach us ed in

the ABA Model Rules.
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(5) Although the rule’s structure  initially ma y be dif ficult to u nderstand, the  rule

works perfe ctly in conveying the  appropria tely varying types  and  levels  of sta te

regulation that are permitted under the commercial spe ech d octrine .  A wo rkab le

reorganization of the rule will not be accomplished by simply cutting & pasting the

current rule  text into  new sepa rate ru les.  

(6) The State Bar’s experience in its “Ethics School” program supports the notion

that RPC 1-400 is a rule that is difficult to comprehend by average practitioners.

(7) Changing the structure of the rule may have the inadvertent consequence of

undermining the pub lished ethics opinions and case law that presently provide

guidance to attorneys in applying the rule.

(8) The str uctu re of the rule includes the unique component of subdivision (E)

that authorizes the Board of Governors to adopt adve rtising standards affecting

the burden of proof in a disciplinary proceeding.  The codrafters should be given

guidance on what to  do w ith this c omp onent of the rule  and  the ind ividual

stand ards .     

(9) Functionally, subdivision (E) operates as a pressure valve to a llow the B oard

to address particular advertising concerns that do not warrant an actual

amendment to the rule itself.  Although the unsettled nature of attorney

advertising has s ome wha t subs ided, the Commission must consider what the

future  may h old be fore d ecidin g to delete th is use ful pressure  valve c omp onent.

(10) Putting asid e the  pressure  valve f unctio n of subd ivision  (E), the advertising

standards adopted by the Board are a source of guidance to lawyers and the

cour ts and this is beneficial.  Consider the Supreme Court’s reliance on the

standards to define the concept of “of counsel” in the Speedee Oil  case.

(11)  Internet advertising issues must be addressed in some  form, whether in the

rule or in the standards.  The relevant topics include: domain names; meta-tags;

invisible ink; chat rooms; e-mails; and similar issues.

Following discussion, the Commission considered a motion to retain the concept

of RPC 1-400 subdivision (E) continuing the Board’s authority to adopt

advertising standard s.  The m otion carried b y a Com mission vo te of 8 yes, 0 no

and 2 abstentions.  The Commission n ext con sidered  a mo tion to co nsider a

reorganization of the rule that would account for the three se parate topics  of:

communication; advertising; and solicitation.  The motion carried by a

Commission vote of 8 ye s, 0 no and 2 a bstentions.  The C ommission  next

considered a mo tion to re tain the  conc epts f ound in subdivision (D).  The motion

carried by a C omm ission  vote o f 7 yes , 0 no  and  1 abstentio n.  

In addition to the above action, the Chair asked the codrafters to consider

poss ible options  for incorporating or reconciling the relevant State Bar Act

sections, including sections 6157 et. seq. and to study the case law on attorney

electro nic media advertising that was cited in support of the legislation at the t ime

it was p end ing. 
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B. Consideration of a “Practice of Law” Definition

Ms. Peck presented her August 1 9, 2003 memorandum presenting two

alternative approaches for imp lemen ting discussion section guidance on

authorities addressin g the  “prac tice of  law” in C aliforn ia.  As  set forth in  the

memorandum, Alternative 1 offered an ABA format and Alternative 2 offered the

same text formatted to be consistent with the existing RPC format.  Ms. Peck

emphasized that the case descriptions were intended to place the guidance in a

proper factual context.  Following this introduction, input was sought on the

spec ific alternatives, as well as any suggestions for new directions to explore.

Among the points raised during the discussion were the following.

(1) The current drafts help the Commission to focus on three key inquiries:

format; con tent; an d plac eme nt. 

(2) The content of the current drafts provide excellent guidance but do not seem

to fit with the existing style of the rules.

(3) If the content doesn’t f it-in as rule text or discussion section language, then

consideration should be given to creating a new component to the rules such as

an appendix or a drafters’ commentary section.

(4) A new  appe ndix or comm entary is not des irable an d is not n ecessary

because the current drafts can be broken down into manageable categories and

revised to be consistent with the existing style of a RPC discussion section.

(5) The content, itself, also must be revised because the “practice of law”

changes with ea ch ne w case, sta tute o r rule o f cou rt.  Adequate guidance

requires notice to practitioners that the information is illustrative and current as of

the time o f its adoption.  The guidance should not inadvertently mislead the

reader into believing that the discussion section may be relied upon as a

comprehensive treatise.

(6) One specific change that should be considered is a clarification of whether

the listed practice of law activities were determined by a court to be “authorized”

or “unauthorized .”

(7) Assuming that the content can be reworked, the issue of placement persists.

(8) If some of the listed cases pertain only to acts of non -lawyers an d there fore

only impacts lawyers as an “aiding” issue, then the proper place for that

discussion section language would be in the rule stating the prohibition against

“aiding ” in the u nau thorized practice o f law. 

(9) Although the format of RPC 1-311 appears to be a natural starting point for

reworking the current drafts, the new discu ssion  langu age  shou ld not re main

under RPC 1-311, especially if  the Commission decides to adopt the ABA format

of MR 5.5.
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(10) In carrying out the drafting exercise to develop guidance for a discussion

section to a ru le(s), the  Com miss ion sh ould n ot lose  site of  the policy issue of a

monopolist setting the parameters of their monopoly.  Guidance can only go so

far and at a certain point the legislature must be given the role of defining the

“prac tice of  law.”

(11) The general concept of the “practice of law” can be described using a venn

diagram with on e circle  representing activities performed by lawyers and the

other circle rep resen ting activities  perform ed by no n-lawyers .  While there is a

common area, there also are areas that do not overlap.  This makes a

generalized definition of the “practice of law” difficult to articulate.

(12) ADR activities such as mediation and arbitration reflect the venn diagram

nature  of the “practice of law.”  The Commission must be careful in drafting the

discussion sectio n lang uage so th at lawyer and non-lawyer ADR neutrals are not

mis-c ategorized .  

Following discussion, the Commission considered a motion to use Alternative 1

as the basis for a re draft tha t would s treamline the g uidance by gro uping case

references by categories an d that wo uld include a va riation of the cau tionary

language deve loped  by Mr. M elchio r in con nectio n with p roposed n ew ru le

1-120X.  The motion carried by a Commission vote of 6 yes, 3 no and no

abste ntions . 
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C. Consideration of Rule 1-120X.  New Rule Proposal Arising from Discussion

of Rule 1-120 re Incorporating Case Law and B&P Code Provisions

Ms. Peck’s an d Mr. V apnek’s A ugust 20, 2 003 memorandum was presented by

Mr. Vapnek.  T he memorandum provided a redraft of proposed new rule 1-120X

in ABA Model Rule format.  Mr. Vapnek noted that paragraph (A) of the draft was

reserved for possible inclusion in the Co mmission’s tentatively approved

proposed amende d RPC 1-12 0 which  is the co unterpart to AB A MR  8.4(A).

Com men ts on the revised draft were requ ested .  Among the points raised during

the discussion were the following:

(1) The ABA language and format is helpful because it uses concepts and terms

that have a discernible meaning in the law.

(2) In paragra ph (B) of the  draft, consideration should be given to adding the

following: “... in other respects, or would undermine the public’s confidence in the

legal profession.”  This language appears in California case law.

(3) Paragraph (B) presents “eye of the beholder” concerns similar to the

concerns raised in California case law in connection with the application of an

“appearance o f improprie ty” stand ard fo r con flicts of  interest.

(4) Paragrap h (A) raises the issue of whether giving advice to a lawyer may

constitute prohibited “assisting or inducing” a violation.

(5) In paragraph (B ), the ph rase “that reflects” is overly broad and should be

changed to make the standard less subjective.

(6) In pa ragraph (B ), the phrase “fitness as  a lawye r in othe r respects” a lso is

overly broad and should be deleted.

(7) It is importan t to note  that pa ragraph (B ) app lies to c rimes  and  that the State

Bar has an independent basis and procedure, Bus. & Prof. Code §6101, for

acting on crimes.

(8) Paragraph (D), the re placement for the  form er “o ffensive  pers ona lity”

prohibition, is as close as you can get to regulating this area without risking a

cons titutiona l defect.

(9) Para graph  (F) see ms to b e subsumed within  parag raph (D ).

(10) If the AB A form at and  language is u sed then the re must be a  readily

available  explanation for the intended substantive differences between RPC 1-

120X and MR 8.4.



Page 7 of  12September 5, 2 003 Open  Session Meeting Su mmary

Following discu ssion , the Chair asked the codrafters to prepare a redraft based

on the co mm ents  with the goal of positioning the Commission to finalize each

paragraph of the  rule a t the ne xt meeting.  M r. Mohr was asked to assist the

codra fters by researching the  case  law that u ses the  phrase “fitness  as a law yer”

or other similar phrases.

D. Consideration of Proposed New Rule re “Recording Time”

Matter carried ov er.

E. Consideration of Rules: 1-30 0 (Unautho rized Practice of La w); 1-310

(Forming a Partners hip With  a Non-Law yer); 1-32 0 (Fina ncial Arra ngem ents

With N on-La wye rs); and 1-60 0 (Leg al Serv ice Pro gram s)  

Matter carried ov er.

[Intended Hard Page Break]
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F. Consideration of Rule 3-600.  Organization as Client

Mr. Melchior d irected  atten tion to  a chart comparing RPC 3-600 to ABA MR 1.13

(2 versions: E2K  & AB A Co rp. Resp. Task Force) and RP C 3-6 00 as propose d to

be ame nded in respon se to A B 363.  Th e cha rt was  prepared  by Mr. M ohr w ith

com men ts added throughout by Mr. Melchior.  The chart was distributed by e-

mail by Mr. M elchio r and  includ ed in th e agenda ma terials.  M r. Melchior

identified three general topics: (1) SEC/ABA corporate responsibility issues; (2)

app lication to class action representations; and (3) application to governmental

entities.  Follow ing this  introduction , input w as so ugh t on objectives for a first

draft of an amended rule.  Am ong the poin ts raised  during th e discu ssion w ere

the following.

(1) Class action representations frequently give rise to ethical is sues  that ne ed to

be addressed; h owever, it is not clea r that R PC 3 -600  is the a ppropriate  vehic le

for tackling class action issues.

(2) RPC 3-600 is not a workable rule for addressing class action issues because

the lawyer conduct contemplated in RPC 3-600 is premised upon the existence

of an “organization” with an internal governance structu re and suc h structure  is

com pletely  absent in the class representation setting.  The authority wielded by

class representatives, class counsel and the judge in the class action case does

not fit with the basic assumptions about an “organiza tion” as that te rm is u sed in

RPC 3-600.

(3)  Some aspects of RPC 3-600 may be valuable guidance, by analogy, to class

action issues but that does not mean that the rule could, or should, be amended

to apply to class actions.

(4) The SEC and AB A corporate governance developments require a decision as

to whether RPC 3-600 should be amended to provide for: (1) mandatory up-the-

ladder reporting ; (2) lawyer w histleblow ing; and  (3) the authority of a  lawyer to

supp lant a c lient’s e xercise of busine ss jud gme nt.

(5) Paragraph (A) of RPC 3-600 uses wording that is more precise than the

wording of MR 1.13 (a).

(6) Although the wording of paragraph (A) of RPC 3-600 may be more precise

than the wording of MR 1.13(a), i t can be amended slightly to track MR 1.13(a)

without making a substantive change.  In fact, such an amendment would  make

the substantive differences more apparent to a lawyer who compares the two

rules.

(7) It is true that the Commission’s charge includes avoiding unn ecessary

differences with the ABA; however, the Commission should not modify current

RPC language simply to match the syntax, word choices or style of the ABA.

The enorm ity of the C omm ission’s charge dictates that all efforts and energies be

focused on material substantive changes.
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(8) New MR 1.13(b) makes up-the-ladder reporting more pres criptive becaus e it

“shifts the burden o f proo f” by req uiring a  lawyer to  mak e a reason able

determination that such reporting is not neces sary in the best interests of the

client organization.  To avoid discipline, a lawyer who does not report must be

prepared to show, by clear and convincing evidence, that the up-the-ladder

optio n wa s no t reas ona bly ne cessary.

(9) Another way to construe new MR 1.13(b) is to regard it simply as a

requirement that a la wyer actually consid er up -the-ladder repo rting. The

cond ition that the report be “warranted by the circumstances” gives the lawyer an

objec tive basis on  which  to decide n ot to report.

(10) Con struing  the lan guage is n ot the  sole c onsid eration in de ciding  whe ther to

adopt the new MR 1.13 language.  There are policy concerns such as: (1)

external pressure from the anticipated adoption of the amendment by other

states; (2) internal pressure from the legislative and e xecutive branch in

California, already evidenced by AB 664; and (3) the prospect of federal intrusion

into the regulatio n of lawyers a t the na tional le vel.  The Commission must

seriou sly cons ider the in evitability of a m ore pre scripti ve up-the-ladder reporting

standard  for corporate lawyers.

(11) The Commission should not feel bound by the technique employed by the

ABA to enhance up-the-ladder reporting.  The Comm ission could achieve the

same resu lts with a n approach of  its own .  For example, in RPC 3-600(B), the

phrase “member may take such actions. . .” can be change d to “m emb er shall

take su ch ac tions. . . .” 

(12) Another alternative might be to leave the text of RPC 3-600 unchanged but

to add discussion language cross-referencing RPC 3-210 and stating that

lawyers  are prohibited from remaining deliberately ignorant of corpo rate

wrongdoing.  The key is to not allow the issue of corporate responsibility to go

unaddressed by the Commission.

(13) From the perspective of corporate lawyers, an equivocal standard is not

helpful.   The  rule sh ould e xplicitly dic tate what a  lawyer s hou ld do, o therw ise the

lawyer will be inclined to do nothing.  A rule mandating up-the-ladder reporting

allows the corporate lawyer to act and to say to their cl ient, “the rule compels me

to take  this ste p.”

(14) A mandated  stand ard is th e wrong approach.  R PC 3 -600  is the o nly rule

that seeks to guide a lawyer’s substantive service to a client and, for that reason,

it must remain a matter within the lawyer’s discretion.

(15) Wh en the California Coordinating Committee considere d comments to the

SEC on the initial Sarbanes-Oxley implementation proposal, none of the

participating groups, including COPRAC, LACBA, BASF and Beve rly Hills,

expressed a position opposing enhanced up-the-ladder reporting.  If no change

at all is made, the Commission would be somewhat alone in not supporting th is

reform.
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(16) The  Com mission should no t forgo its h istorical ro le in California ’s rule

making process.  It is a process that differs from the ABA.  The Commission’s job

is to recommend the best possible rule amendments, not rule amendments that

are legisla tively possible , politica lly expedient, o r perceived to be inevitable.  Let

the Com mission  prop ose  amend ments th at are  substan tively sound and then let

the Board o f Gove rnors o r the Supreme C ourt m ake c hanges if  it is dee med  to

be the right thing to do.

(17) The  Com miss ion ca nno t ignore the  argumen t that ad opting ABA language,

subject to necessary differences, fulfills the Commission’s charge to recommend

the best possible rule amendments.  Clients, the courts and lawyer s will  benefit

from uniformity in lawyer reg ulation give n the  not too  distan t MJP  future .  The re is

no abdication  in choos ing to  follow  the A BA if  that c hoice is m ade  intellig ently.

(18) The Commission’s considera tion of the “reporting out provision” in MR

1.13(c) shou ld awa it the res olution  of AB  1101, a bil l amending B us. & Pro f.

Code §6068(e) to permit disclosures necessary to prevent a crime of death or

serious bod ily harm .  If this is rejected by the Californ ia Go verno r, then  arguably

it would be diff icult to advocate for disclosures to prevent financial harm.

(19) The governmental organization concern addressed by COPRAC in response

to AB 3 63 m ay be m ore o f a conflicts o f interest issue than a “who is the  client”

issue.

(20) A rule addressing duties of government lawyers should be a separate rule.

(21) Although  a sep arate  rule approach m ay fos ter clar ity, it presents  a slippe ry

slope because there have been arguments that government lawyers should not

be under the same RPCs as non-governmental lawyers and that the unique

status  of governm ent law yers wa rrants  their ow n spe cial RPCs . 

(22) The insurance commissioner whistleblower incident revealed that there is no

consensus in California on the issue of inter-branch governmental oversight for

purposes of inside reporting.  The perception of the single governmental

struc ture w ith ob vious rep orting  lines  does no t com port w ith rea lity.

(23) Even among city government, there are material differences among charter

cities and municipal corporations.  Commission members should review the

written comment received by the State Bar in response to the proposal to amend

rule 3-600.

(24) Any rule amendment proposal must take into account the Supreme Court’s

rejection of the 3-600 whistleblower amendment due to a conflict with statutory

law.

(25) A possible solution is to amend the government code rather than the RPCs.
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In the course of this discussion, the following action was taken.  It was the

consensus of the members that class action representations not be covered by

rule 3-600.  The Chair appointed Mr. Vapnek (lead) to serve with Mr. Melchior on

a class  action  issue  subc omm ittee.  The su bcom mittee  will monitor all rule

amendment proposals to determine if special conside ration is needed to address

class action issues.  Ms. Karpman volunteered to assist the subcommittee.

The Com mission considered  a mo tion to reta in RPC  3-600 (A) in its cu rrent form

and not amend it to track  MR 1 .13(a ).  The  motio n car ried by a Comm ission  vote

of 6 yes, 3 no and no abstentions.

The Commission considered a motion to start with the MR 1.13 language in

amending RPC 3-600 and that variations due to actual substantive differences be

identified.  The motion carried by a vote of 8 yes, 2 no and no abstentions.

In add ition to th e fore going , the Chair requested th at all memb ers, prior to the

agenda mailing, e-mail comments on the governmental organization issue to the

codrafters  to ass ist them  in preparing a recom men dation  on that issu e.  

[Intended Hard Page Break]
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G. Consideration of Proposed New Rule Regarding Good Faith Reliance on

the Advice of Counsel

The Cha ir invited discu ssion  on sta ff’s rec omm endation th at the  Com miss ion’s

consideration of this item be postponed until such time as the Commission has

made substantial progress on the current RPCs.  Among the points raised during

the discussion were the following.

(1) This proposa l for a new rule  reflects the bro ader con ceptual issu e of “safe

harbors” as a function of the RPCs.  A discussion of the conce pt of sa fe harb ors

is valuable at the front-end of the Commission’s work not the back-end.

(2) A rule should not offer immunity to lawyers who  are otherw ise culpab le of a

violation.

(3) Seeking and following the advice of ethics counsel should be encouraged.

(4) Immunity is not an appropriate method for encouraging lawyers to seek ethics

counsel.  Such a rule likely would be abused.

(5) An y poten tial for abuse  is limited  by the re quiremen t of “go od fa ith.”

(6) A rea sona ble safe harbor is a ppropriate  and  nece ssary b ecau se of  the co urt’s

definition of “willfulness” for purposes of discipline.

(7) Considera tion sh ould b e give n to amen ding R PC 3 -110  as a m eans to

enco urage lawye rs to se ek ad vice o f counsel.

(8) The Commission should review the State Bar Court case In re McCarthy

(April  15, 2002) 4 C al. Sta te Bar Ct. Rptr. 364 [2002 WL 598448, 2 Cal. Daily Op.

Serv . 3325,, 2002 D aily Jou rnal D .A.R. 4 273 ].

Following discussion, the Chair determined that this matter w ill be placed on the

next agenda  for furthe r discus sion pro vided that the m emb ers wh o are in s uppo rt

of the proposal send to the codrafters actual rule drafts for consideration  by the

codra fters prior to the age nda m ailing.  If there is interest in the proposal but no

further materials, then the matter will be postponed.


